
AGENDA 
 

STATE BUILDING CODE TECHNICAL REVIEW BOARD 
 

Thursday, February 16, 2026 – 10:00am (Virtual Meeting) 
  

Microsoft Teams meeting 
Join: 

https://teams.microsoft.com/meet/26532944387127?p=zhhUXhquoz55yGahc5 
Meeting ID: 265 329 443 871 27 

Passcode: Fu7a27do 
 
 
I. Roll Call (TAB 1) 
 
II. Petition for Reconsideration (TAB 2) 

 
In Re: Fairfax County 

Appeal No. 23-03 
 

III. Approval of January 16, 2026 Minutes (TAB 3) 
 
IV. Approval of Final Order (TAB 4) 

 
In Re: Eric Desoto 

Appeal No. 25-10 
 

V. Approval of Final Order (TAB 5) 
 

In Re: Poole, Brooke, and Plumlee (Dieffenbach) 
Appeal No. 25-11 

 
VI. Approval of Final Order (TAB 6) 

 
In Re: The State of Culpeper LLC (James A. Wells) 

Appeal No. 25-14 
 

VII. Public Comment 
    

I. Secretary’s Report 
 

a. April 17, 2026 meeting update 
b. Legal updates from Board Counsel 

https://teams.microsoft.com/meet/26532944387127?p=zhhUXhquoz55yGahc5
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STATE BUILDING CODE TECHNICAL REVIEW BOARD 

 
 

James R. Dawson, Chair  

(Virginia Fire Chiefs Association) 

 

W. Shaun Pharr, Esq., Vice-Chair 

(The Apartment and Office Building Association of Metropolitan Washington)

 

Vince Butler 

(Virginia Home Builders Association) 

 

J. Daniel Crigler 

(Virginia Association of Plumbing-Heating-Cooling Contractors and the Virginia Chapters of the 

Air Conditioning Contractors of America) 

 

Alan D. Givens 

(Virginia Association of Plumbing-Heating-Cooling Contractors and the Virginia Chapters of the 

Air Conditioning Contractors of America 

 

David V. Hutchins 

(Electrical Contractor) 

 

Christina Jackson 

(Commonwealth at large) 

 

Joseph A. Kessler, III 

 (Associated General Contractors) 

 

R. Jonah Margarella, AIA, NCARB, LEED AP 

(American Institute of Architects Virginia) 

 

Eric Mays 

(Virginia Building and Code Officials Association) 

 

Joanne D. Monday 

(Virginia Building Owners and Managers Association) 
 

James S. Moss 

(Virginia Building and Code Officials Association) 

 

Elizabeth C. White 

(Commonwealth at large) 

 

Aaron Zdinak, PE 

(Virginia Society of Professional Engineers) 
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VIRGINIA: 
 
 

BEFORE THE 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 

 
 
IN RE:  Appeal of Fairfax County 
  Appeal No. 23-03 
 
 

REVIEW BOARD STAFF DOCUMENT 
 

 
Suggested Statement of Case History and Pertinent Facts Related  

to the Petition for Reconsideration 
 

1. The Review Board heard the Fairfax County appeal (Appeal No. 23-03) on 

September 22, 2023  

2. The Final Order for the Fairfax County appeal (Appeal No. 23-03) was approved 

by the Review Board on November 17, 2023.0F

1 

3. The Final Order for the Fairfax County appeal (Appeal No. 23-03) was received by 

both parties, Fairfax County and Lewis Washington, on November 21, 2023. 

4. The Petition for Reconsideration was received by Review Board staff on January 

22, 2026.   

5. Pursuant to the Petition for Reconsideration, Lewis Washington seeks the 

following: 

a. Vacate the November 17, 2023 Review Board decision 
b. Correct the record to reflect the local appeals board did extensively consider 

the site conditions 
c. Reinstate the June 14, 2023 local appeals board decision approving the 

temporary certificate of occupant  
d. Alternatively, if the Review Board declines to reinstate the local appeals 

board decision, remand with specific instructions 
e. Declare the Fairfax County temporary certificate of occupancy policy 

violates Miller & Smith 
 

1 Attached is the Final Order for Appeal No. 23-03 
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f. Grant such other and further relief as justice and equity may require 
 

Suggested Issue for Resolution by the Review Board 
 

1. Due to the timeliness of the submittal of this petition for reconsideration, does the 

Review Board have jurisdiction to hear this motion. 
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STATE BUILDING CODE TECHNICAL REVIEW BOARD 1 
MEETING MINUTES 2 

January 16, 2026 3 
Virginia Housing Center 4 

4224 Cox Road Glen Allen, Virginia 23060 5 
 6 

Members Present Members Absent 
 
Mr. James R. Dawson, Chairman  
Mr. Daniel Crigler  
Mr. Alan D. Givens 
Ms. Christina Jackson  
Mr. R. Jonah Margarella 
Mr. Eric Mays, PE  
Ms. Joanne Monday 
Mr. James S. Moss 
Mr. Aaron Zdinak, PE  
 

 
Mr. Vince Butler 
Mr. David V. Hutchins 
Mr. Joseph Kessler  
Ms. Elizabeth White 
Mr. W. Shaun Pharr, Esq., Vice-Chairman   
 
  
 

 7 
Call to Order The meeting of the State Building Code Technical Review Board 8 

(“Review Board”) was called to order at approximately 10:00 a.m. by 9 
Chair Dawson. 10 

 11 
Roll Call The roll was called by Mr. Luter and a quorum was present. Mr. Justin 12 

I. Bell, legal counsel for the Review Board from the Attorney General’s 13 
Office, was also present. 14 

 15 
Approval of Minutes The draft minutes of the November 21, 2025 meeting in the Review 16 

Board members’ agenda package were considered. Mr. Mays moved to 17 
approve the minutes as presented. The motion was seconded by Ms. 18 
Jackson and passed with Ms. Monday and Messrs. Givens, Margarella, 19 
and Zdinak abstaining. 20 

     21 
Final Order   1321 Porter St. LLC (Emily Pinchbeck): Appeal No. 25-07(Merits): 22 
  23 

After review and consideration of the final order presented in the 24 
Review Board members’ agenda package, Ms. Jackson moved to 25 
approve the final order as presented.  The motion was seconded by Mr. 26 
Moss and passed with Ms. Monday and Messrs. Givens, Margarella, 27 
and Zdinak abstaining. 28 

   29 
    John Cosgrove II: Appeal No. 25-13: 30 
  31 

After review and consideration of the final order presented in the 32 
Review Board members’ agenda package, Mr. Mays moved to approve 33 
the final order with the editorial change removing the word “to” in line 34 
94 of page 31.  The motion was seconded by Ms. Jackson and passed 35 
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State Building Code Technical Review Board 
January 16, 2026 Minutes - Page 2 
 

with Ms. Monday and Messrs. Givens, Margarella, and Zdinak 36 
abstaining. 37 
 38 

Public Comment Chair Dawson opened the meeting for public comment. Mr. Luter 39 
advised that no one had signed up to speak. With no one coming 40 
forward, Chair Dawson closed the public comment period. 41 

 42 
New Business    Choice Housing Management (Eric DeSoto): Appeal No. 25-10: 43 
 44 

A hearing was convened with Chair Dawson serving as the presiding 45 
officer. The hearing was related to a structure where the HVAC system 46 
and duct system were altered/installed without the required permits and 47 
inspections. 48 

 49 
The following persons were sworn in and given an opportunity to 50 
present testimony: 51 

 52 
Eric DeSoto, Owner of Choice Housing Management 53 
Ezra Marcus, Property Owner 54 
Jonathan Weaver, Fairfax County Supervising Field Inspector 55 
Donald Weyant, Fairfax County Supervising Field Inspector 56 
Melissa Smarr, Fairfax County Code Specialist III 57 
 58 

Also present was: 59 
  60 

Patrick Foltz, Asst.  County Attorney for Fairfax County 61 
 62 

After testimony concluded, Chair Dawson closed the hearing and stated 63 
a decision from the Review Board members would be forthcoming and 64 
the deliberations would be conducted in open session. It was further 65 
noted that a final order reflecting the decision would be considered at a 66 
subsequent meeting and, when approved, would be distributed to the 67 
parties, and would contain a statement of further right of appeal. 68 
 69 
 70 
Decision: Choice Housing Management (Eric DeSoto): Appeal No. 25-71 
10: 72 
 73 
Motion #1: 74 
After deliberations, Mr. Givens moved to uphold the decision of the 75 
city and local appeals board that permits were required because of the 76 
changes and expansion of the duct system and installation of new 77 
rooms within the structure which would have also required the 78 
submittal of a Manual J and D. The motion was seconded by Ms. 79 
Jackson and passed unanimously.   80 
 81 
 82 
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State Building Code Technical Review Board 
January 16, 2026 Minutes - Page 3 
 

Motion #2: 83 
After deliberations, Mr. Mays moved to uphold the decision of the city 84 
and local appeals board that minimum inspections were required 85 
because of the changes and expansion of the duct system and 86 
installation of new rooms within the structure which would have also 87 
required the submittal of a Manual J and D. The motion was seconded 88 
by Mr. Givens and passed unanimously.   89 
 90 
 91 
Motion #3: 92 
After deliberations, Mr. Givens moved to uphold the decision of the 93 
city and local appeals board because the issue is moot because the 94 
violation has been abated. The motion was seconded by Ms. Jackson 95 
and passed unanimously.   96 
 97 

 98 
Poole, Brooke, and Plumlee (Dieffenbach): Appeal No. 25-11: 99 

 100 
A hearing was convened with Chair Dawson serving as the presiding 101 
officer. The hearing was related to a structure primarily used as a farm 102 
building.   103 

 104 
The following persons were sworn in and given an opportunity to 105 
present testimony: 106 

 107 
Michael Dieffenbach, Property Owner 108 
Jessica Dieffenback, Property Owner 109 
Wendy Tabler, City of Chesapeake Building Codes 110 
Administrator 111 
Lee Ostheller, City of Chesapeake Code Enforcement 112 
Administrator 113 
 114 

Also present was: 115 
  116 

Paul Schmidt, Attorney for the property owners 117 
Jessica Hadley, Attorney for the City of Chesapeake 118 
Joseph Miller Jr, Attorney for the City of Chesapeake 119 

 120 
After testimony concluded, Chair Dawson closed the hearing and stated 121 
a decision from the Review Board members would be forthcoming and 122 
the deliberations would be conducted in open session. It was further 123 
noted that a final order reflecting the decision would be considered at a 124 
subsequent meeting and, when approved, would be distributed to the 125 
parties, and would contain a statement of further right of appeal. 126 

 127 
 128 
 129 
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State Building Code Technical Review Board 
January 16, 2026 Minutes - Page 4 
 

Decision: Poole, Brooke, and Plumlee (Dieffenbach): Appeal No.  130 
25-11: 131 
 132 
After deliberations, Mr. Mays moved to uphold the decision of the city 133 
and the local appeals board based on the city conditional use permit and 134 
the testimony of the owners who stated their intent was to use the 135 
structure for up to 50 days per year for events other than farming 136 
operations.  Mr. Mays further moved that 50 days a year did not 137 
represent an occasional use of the structure rather 50 days per year 138 
represented a primary use of the structure.  The motion was seconded 139 
by Mr. Givens and failed with Mses. Jackson and Monday and Messrs. 140 
Crigler, Margarella, Moss, and Zdinak voting in opposition. 141 
 142 
After additional deliberations, Ms. Monday moved to overturn the 143 
decision of the city and the local appeals board requiring permits, 144 
inspections, and a certificate of occupancy because the use of the 145 
structure in question was being used primarily as a farm structure in 146 
accordance with the allowable exception in the definition of a farm 147 
structure in VUSBC Section 202 and the business office within the 148 
structure was used 365 days per year to support farming operations, 149 
farm equipment was stored and maintained within the structure, and the 150 
structure was not a residence, restaurant, or structure in the flood plain.  151 
The motion was seconded by Mr. Crigler and passed with Ms. Jackson 152 
and Messrs. Givens and Mays voting in opposition. 153 
 154 
The State of Culpeper LLC (James A. Wells): Appeal No. 25-14: 155 

 156 
A hearing was convened with Chair Dawson serving as the presiding 157 
officer. The hearing was related to a fire alarm system .   158 

 159 
The following persons were sworn in and given an opportunity to 160 
present testimony: 161 

 162 
Billy Hux, Chief State Fire Marshal 163 
Adam Tutor, Deputy State Fire Marshal 164 
Damon Price, Deputy State Fire Marshal 165 
 166 

Also present was: 167 
  168 

William Wittenbrook, legal counsel for the State Fire Marshal’s 169 
Office from the Attorney General’s Office 170 
 171 
Note: James A. Wells was not present; however, was given 172 
proper notice of the hearing. The day before the hearing Mr. 173 
Wells informed the Secretary, via email, that he would not be 174 
attending the hearing. 175 

 176 
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State Building Code Technical Review Board 
January 16, 2026 Minutes - Page 5 
 

After testimony concluded, Chair Dawson closed the hearing and stated 177 
a decision from the Review Board members would be forthcoming and 178 
the deliberations would be conducted in open session. It was further 179 
noted that a final order reflecting the decision would be considered at a 180 
subsequent meeting and, when approved, would be distributed to the 181 
parties, and would contain a statement of further right of appeal. 182 
 183 
 184 
Decision: The State of Culpeper LLC (James A. Wells): Appeal No. 185 
25-14: 186 
 187 
After deliberations, Ms. Jackson moved to uphold the decision of the 188 
Chief State Fire Marshal because the alarm system was not being 189 
properly maintained in accordance with the manner in which the alarm 190 
system was approved and installed based on the evidence provided 191 
showing the alarm system condition to be “trouble” which had not been 192 
corrected.  The motion was seconded by Mr. Givens and passed 193 
unanimously. 194 
 195 
Note: Mr. Zdinak was not present at The State of Culpeper LLC 196 
(Appeal No. 25-14) hearing.   197 

 198 
Secretary’s Report Mr. Luter informed the Review Board of the current caseload and that 199 

there would be no meeting on February 20, 2026.  200 
 201 
Adjournment There being no further business, the meeting was adjourned by proper 202 

motion at approximately 4:00 p.m. 203 
 204 
 205 
 206 
Approved: February 19, 2026 207 
 208 
    ____________________________________________________ 209 
     Chair, State Building Code Technical Review Board 210 
 211 
 212 
 213 
     _____________________________________________________ 214 
     Secretary, State Building Code Technical Review Board 215 
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VIRGINIA: 1 
 2 

BEFORE THE 3 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 4 

 5 
 6 
IN RE:  Appeal of Choice Housing Management (Eric DeSoto) 7 
  Appeal No. 25-10 8 
 9 

DECISION OF THE REVIEW BOARD 10 
 11 

I. Procedural Background 12 
 13 
 The State Building Code Technical Review Board (Review Board) is a Governor-14 

appointed board established to rule on disputes arising from application of regulations of the 15 

Department of Housing and Community Development.  See §§ 36-108 and 36-114 of the Code of 16 

Virginia.  The Review Board’s proceedings are governed by the Virginia Administrative Process 17 

Act (§ 2.2-4000 et seq. of the Code of Virginia). 18 

II. Case History 19 

On January 13, 2025, the Fairfax County Department of Land Development Services 20 

(County), the agency responsible for the enforcement of Part 1 of the 2018 Virginia Uniform 21 

Statewide Building Code (VUSBC), issued a Notice of Violation (NOV) to Eric DeSoto (DeSoto) 22 

for the removal and installation of a new HVAC duct work at the property located at 7405 23 

Gatewood Ct. in Fairfax County citing the following three potential violations: 24 

a. “No permits for the duct work installed at the property.” VRC Section 108.1 25 
When applications are required 26 

b. “No inspections for the duct work installed at the property.” VRC Section 27 
113.3 Minimum Inspections  28 

c. “Furnaces and air-handling systems that supply air to living spaces shall not 29 
supply air to or return air from a garage.” VRC Section M1601.6 Independent 30 
garage HVAC systems 31 

 32 
2. DeSoto filed an appeal to the Fairfax County Building Code Board of Appeals 33 

(local appeals board).  The local appeals board “denied” the appeal finding that: 34 
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a. “The subject construction is within the scope of the code as it involved the 35 
removal of the existing duct system and its replacement with a new duct system 36 
as to materials, design and location. 37 

b. The subject construction (supply and return air ducts associated with an 38 
HVAC system) is required to be permitted, inspected and approved and was 39 
not permitted and inspected in order to determine its compliance with the code. 40 

c. The subject construction does not comply with the code as it provides supply 41 
air to a garage.” 42 

 43 
On May 20, 2025, DeSoto appealed to the Review Board asking the Review Board to reverse the 44 

County and local appeals board decisions. 45 

Appearing at the Review Board meeting for Choice Housing Management was Eric 46 

DeSoto.  Appearing at the Review Board meeting for Fairfax County were Jonathan Weaver, 47 

Donald Weyant, Melissa Smarr, and legal counsel Patrick Foltz.  Appearing for the property 48 

owners was Ezra Marcus (Marcus).   49 

III. Findings of the Review Board 50 

A. Whether to overturn the decision of the County and the local appeals board that a 51 

violation of VUSBC Section 108.1 When applications are required exists. 52 

B. Whether to overturn the decision of the County and the local appeals board that a 53 

violation of VUSBC Section 113.3 Minimum Inspections exists. 54 

DeSoto argued that he acquired the necessary mechanical permit for repair/replacement of 55 

the duct system.  DeSoto argued that no existing level of safety was decreased in the 56 

repair/replacement of the duct system.  DeSoto further argued that, in fact, the repair/replacement 57 

of the duct system had increased the level of safety because the existing duct system had failed in 58 

multiple ways.  DeSoto argued that the heat and cool values in the Cardinal Plumbing and Heating 59 

report on page 98 of the record of the appeal was incorrect and possibly adversely affected their 60 

assessment of the HVAC system.       61 
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The County, through legal counsel, argued that the scope of work for the project went well 62 

beyond the repair/replace scope of work indicated to the County by DeSoto.  The County argued 63 

that DeSoto had made many changes and expansions to the duct system and that the HVAC furnace 64 

had been relocated across the utility room.  The County also argued that new bathrooms were 65 

created during the renovation project, thus changing the overall design of the duct system. The 66 

County lastly argued that based on the facts of the case, the new duct system was not a like-for-67 

like replacement in the same location rather was a new duct system which required plan review, 68 

permitting, and inspections.   69 

Marcus argued that they began having issues with the HVAC system soon after purchasing 70 

the home.  Marcus also argued that multiple changes were made to the duct system and the furnace 71 

was moved across the utility room by DeSoto.  Marcus further argued that the new duct system 72 

was not a like-for-like replacement in the same location; many supply and return vents had been 73 

moved/relocated.  Marcus also argued that they had to replace a two-year-old furnace, which 74 

failed, due to the furnace being oversized for the structure as well as multiple issues with the duct 75 

system.   76 

Note: DeSoto and Marcus confirmed that new bathrooms were created during the 77 
renovation project.     78 
 79 

The Review Board found that permits and minimum inspections were required because of 80 

the changes and expansion of the duct system and installation of new rooms within the structure 81 

which would have also required the submittal of a Manual J and D. 82 

C. Whether to overturn the decision of the County and the local appeals board that a 83 

violation of VRC Section M1601.6 Independent garage HVAC systems exists. 84 
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DeSoto argued that the duct system installed in the garage was the exact configuration as 85 

the existing duct system that was removed from the garage.  DeSoto argued that no existing level 86 

of safety was decreased in the repair/replacement of the duct system in the garage.  87 

Marcus argued that the cited violation related to the duct system in the garage had been 88 

abated.    89 

The County, through legal counsel, confirmed that the cited violation related to the duct 90 

system in the garage had been abated.  91 

The Review Board found the matter related to the duct system in the garage was moot 92 

because the cited violation had been abated.    93 

IV. Conclusion 94 

The appeal having been given due regard, and for the reasons set out herein, the Review 95 

Board orders as follows: 96 

A. Whether to overturn the decision of the County and the local appeals board that a 97 

violation of VUSBC Section 108.1 When applications are required exists. 98 

B. Whether to overturn the decision of the County and the local appeals board that a 99 

violation of VUSBC 113.3 Minimum Inspections exists. 100 

The decisions of the County and local appeals board that the violations of VUSBC Sections 101 

108.1 When applications are required and 113.3 Minimum Inspections exist, are upheld, because 102 

of the changes and expansion of the duct system and installation of new rooms within the structure 103 

which would have also required the submittal of a Manual J and D.   104 

C. Whether to overturn the decision of the County and the local appeals board that a 105 

violation of VRC Section M1601.6 Independent garage HVAC systems exists. 106 
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The decision of the County and local appeals board that a violation of VUSBC Section 107 

M1601.6 Independent garage HVAC systems exists, is moot because the cited violation had been 108 

abated. 109 

 110 

 111 

    ______________________________________________________ 112 
      Chair, State Building Code Technical Review Board 113 
 114 
 115 
Date entered _____February 19, 2026__________ 116 
 117 
 118 
 119 

As required by VCC 119.9: “As provided by Rule 2A:2 of the Supreme Court of Virginia, 120 

you have thirty (30) days from the date of service (the date you actually received this decision or 121 

the date it was mailed to you, whichever occurred first) within which to appeal this decision by 122 

filing a Notice of Appeal with W. Travis Luter, Sr., Secretary of the Review Board.  In the event 123 

that this decision is served on you by mail, three (3) days are added to that period.” 124 

 As required by Rule 2A:2(C): “Any party appealing from a regulation or case decision 125 

shall file with the agency secretary, within 30 days after adoption of the regulation or after service 126 

of the final order in the case decision, a notice of appeal signed by the appealing party or that 127 

party's counsel. With respect to appeal from a regulation, the date of adoption or readoption shall 128 

be the date of publication in the Register of Regulations.  In the event that a case decision is 129 

required by § 2.2-4023 or by any other provision of law to be served by mail upon a party, 3 days 130 

shall be added to the 30-day period for that party. Service under this Rule shall be sufficient if sent 131 

by registered or certified mail to the party's last address known to the agency.” See Rule 2A:2(A) 132 

of the Rules of the Supreme Court of Virginia. 133 
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VIRGINIA: 1 
 2 

BEFORE THE 3 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 4 

 5 
 6 
IN RE:  Appeal of Poole, Brooke, and Plumlee (Dieffenbach) 7 
  Appeal No. 25-11 8 
 9 

DECISION OF THE REVIEW BOARD 10 
 11 

I. Procedural Background 12 
 13 
 The State Building Code Technical Review Board (Review Board) is a Governor-14 

appointed board established to rule on disputes arising from application of regulations of the 15 

Department of Housing and Community Development.  See §§ 36-108 and 36-114 of the Code of 16 

Virginia.  The Review Board’s proceedings are governed by the Virginia Administrative Process 17 

Act (§ 2.2-4000 et seq. of the Code of Virginia). 18 

II. Case History 19 

On February 18, 2025, the City of Chesapeake Development and Permits Department 20 

(City), the agency responsible for the enforcement of Part 1 of the 2021 Virginia Uniform 21 

Statewide Building Code (VUSBC), issued a Notice to Correct for an accessory structure on the 22 

property located at 2349 Baum Road, in the City of Chesapeake, for construction without the 23 

required permits citing VUSBC Sections 108.1 When applications are required, 113.3 Minimum 24 

inspections, and 116.1 General; when to be issued and cited the following requirements to be 25 

completed by March 1, 2025: 26 

a) “Obtain the applicable building and trade permits for the construction of 27 
the building in a timely manner. 28 

b) Complete the necessary inspections and any third-party engineering and/or 29 
certifications in a timely manner. 30 

c) Obtain certificate of occupancy for the building as appropriate for its use.” 31 
 32 
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On March 5, 2025, the City issued a Notice of Violation (NOV) to Dieffenbach, for 33 

construction without the required permits citing VUSBC Sections 108.1 When applications are 34 

required, 113.3 Minimum inspections, and 116.1 General; when to be issued and cited the 35 

following requirements to be completed by April 6, 2025: 36 

a) “Obtain the applicable building and trade permits for the construction of 37 
the building in a timely manner. 38 

b) Complete the necessary inspections and any third-party engineering and/or 39 
certifications in a timely manner. 40 

c) Obtain certificate of occupancy for the building as appropriate for its use.” 41 
 42 

Jessica Dieffenbach (Dieffenbach), Trustee for the property, through legal counsel Poole, 43 

Brooke, and Plumlee, filed an appeal to the City of Chesapeake Local Board of Building Code 44 

Appeals (local appeals board).  The local appeals board considered both the Notice to Correct and 45 

the Notice of Violation and upheld both decisions of the City reflected in its May 22, 2025 46 

decision.  On June 20, 2025, Dieffenbach, through legal counsel, further appealed to the Review 47 

Board.   48 

Appearing at the Review Board meeting for Dieffenbach were Michael Dieffenbach, 49 

Jessica Dieffenbach, and legal counsel, Paul Schmidt.  Appearing at the Review Board meeting 50 

for the City of Chesapeake were Lee Ostheller, Wendy Tabler, and legal counsel, Jessica Hadley 51 

and Joseph Miller, Jr.   52 

III. Findings of the Review Board 53 

A. Whether to overturn the decision of the City and the local appeals board that a 54 

violation of VUSBC Section 108.1 When applications are required exists. 55 

B. Whether to overturn the decision of the City and the local appeals board that a 56 

violation of VUSBC 113.3 Minimum inspections exists. 57 

C. Whether to overturn the decision of the City and the local appeals board that a 58 

violation of VUSBC Section 116.1 General; when to be issued exists. 59 
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Dieffenbach, through legal counsel, argued that the structure is a farm building located on 60 

a working farm.  Dieffenbach argued that the structure is exempt from the VUSBC pursuant to 61 

§36-99(B).  Dieffenbach further argued that the structure fits the definition in §36.97 for a farm 62 

building or structure as the structure is primarily used for farming operations.  Dieffenbach also 63 

argued that the structure contains the business office for farm operations and is used to store and 64 

maintain farm equipment, store supplies and materials for farming operations, and display and sell 65 

produce.  Dieffenbach further argued that the building was not a restaurant.  Dieffenbach argued 66 

that the agritourism events held in the structure were incidental to the primary use of the structure, 67 

were acceptable uses of a farm structure, and did not invalidate their exemption as a farm building 68 

or change the use of the structure from its primary use as a farm building.  Lastly, Dieffenbach 69 

argued that the speculative proof of the use of the structure(s) on the property provided by the City 70 

was limited to social media posting and testimony by city staff that had never visited the property.           71 

The City, through legal counsel, argued that the structure was originally constructed as a 72 

farm building in 2019.  The City further argued that the application for the farm exemption filed 73 

in 2019 did not indicate the  use of the structure as the business or office use for farming operations.   74 

The City argued that the structure is no longer being used primarily for farming operations because 75 

the owners have fundamentally changed the use of the structure by renting it out as event space; 76 

therefore, the structure is no longer a farm building.  The City further argued that the structure was 77 

currently being used as an assembly building, making it imperative that the City review the 78 

structural integrity of the building along with the electrical, plumbing, and mechanical features of 79 

the building.            80 

The Review Board found that the use of the structure in question was being used primarily 81 

as a farm structure in accordance with the allowable exception in the definition of a farm structure 82 

in VUSBC Section 202 and the business office within the structure was used 365 days per year to 83 
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support farming operations, farm equipment was stored and maintained within the structure, and 84 

the structure was not a residence, restaurant, or structure in the flood plain.   85 

IV. Conclusion 86 

The appeal having been given due regard, and for the reasons set out herein, the Review 87 

Board orders as follows: 88 

A. Whether to overturn the decision of the City and the local appeals board that a 89 

violation of VUSBC Section 108.1 When applications are required exists. 90 

B. Whether to overturn the decision of the City and the local appeals board that a 91 

violation of VUSBC 113.3 Minimum inspections exists. 92 

C. Whether to overturn the decision of the City and the local appeals board that a 93 

violation of VUSBC Section 116.1 General; when to be issued exists. 94 

The decision of the City and local appeals board that a violation of VUSBC Sections 95 

108.1.1 When applications are required, 113.3 Minimum inspections, and 116.1 General; when to 96 

be issued exists, is overturned, because the use of the structure in question was being used primarily 97 

as a farm structure in accordance with the allowable exception in the definition of a farm structure 98 

in VUSBC Section 202 and the business office within the structure was used 365 days per year to 99 

support farming operations, farm equipment was stored and maintained within the structure, and 100 

the structure was not a residence, restaurant, or structure in the flood plain.   101 

 102 

    ______________________________________________________ 103 
      Chair, State Building Code Technical Review Board 104 
 105 
 106 
Date entered _____February 19, 2026__________ 107 
 108 
 109 
 110 
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As required by VCC 119.9: “As provided by Rule 2A:2 of the Supreme Court of Virginia, 111 

you have thirty (30) days from the date of service (the date you actually received this decision or 112 

the date it was mailed to you, whichever occurred first) within which to appeal this decision by 113 

filing a Notice of Appeal with W. Travis Luter, Sr., Secretary of the Review Board.  In the event 114 

that this decision is served on you by mail, three (3) days are added to that period.” 115 

 As required by Rule 2A:2(C): “Any party appealing from a regulation or case decision 116 

shall file with the agency secretary, within 30 days after adoption of the regulation or after service 117 

of the final order in the case decision, a notice of appeal signed by the appealing party or that 118 

party's counsel. With respect to appeal from a regulation, the date of adoption or readoption shall 119 

be the date of publication in the Register of Regulations.  In the event that a case decision is 120 

required by § 2.2-4023 or by any other provision of law to be served by mail upon a party, 3 days 121 

shall be added to the 30-day period for that party. Service under this Rule shall be sufficient if sent 122 

by registered or certified mail to the party's last address known to the agency.” See Rule 2A:2(A) 123 

of the Rules of the Supreme Court of Virginia. 124 
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VIRGINIA: 1 
 2 

BEFORE THE 3 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 4 

 5 
 6 
IN RE:  Appeal of The State of Culpeper, LLC (James A. Wells) 7 
  Appeal No. 25-14 8 
 9 

DECISION OF THE REVIEW BOARD 10 
 11 

I. Procedural Background 12 
 13 
 The State Building Code Technical Review Board (Review Board) is a Governor-14 

appointed board established to rule on disputes arising from application of regulations of the 15 

Department of Housing and Community Development.  See §§ 36-108 and 36-114 of the Code of 16 

Virginia.  The Review Board’s proceedings are governed by the Virginia Administrative Process 17 

Act (§ 2.2-4000 et seq. of the Code of Virginia). 18 

II. Case History 19 

On September 11, 2025, the State Fire Marshal’s Office (SFMO), the agency responsible 20 

for investigating complaints and performing field inspections, in accordance with the 2021 21 

Virginia Statewide Fire Prevention Code (VSFPC), received a complaint from the Town of 22 

Culpeper Code Compliance department (Town), which originally was filed to the Town by James 23 

A. Wells (Wells), for the State Theater building located at 303 South Main Street 100, in Culpeper 24 

County, related to reported faults on the fire alarm system.  25 

Note: The State Theater building is owned by The State of Culpeper LLC for which Wells 26 
is the registered agent.  27 

 28 
On September 17, 2025, SFMO responded to the complaint and performed an inspection 29 

related to the complaint.  During the inspection the SFMO found that Windmore Foundation for 30 

the Arts (Windmore)  and State Climb, two of the six tenants of the State Theater building, shared 31 
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the fire alarm system that was the subject of the complaint.  On September 26, 2025, SFMO issued 32 

a Fire Code Inspection Report citing the following violation: 33 

a) “901.6.1 Standards. 34 
Fire protection systems shall be inspected, tested and maintained in accordance 35 

with the referenced standards listed in Table 901.6.1. 36 
 37 

Comments: FACP shows 3 troubles due to generator no longer in use.  Please have 38 
the system reprogrammed.” 39 
 40 

On October 7, 2025, Wells, the registered agent for The State of Culpeper, LLC, filed an appeal 41 

to the Review Board for the September 26, 2025 Fire Code Inspection Report. 42 

Appearing at the Review Board meeting for the SFMO were Chief Fire Marshal Billy Hux, 43 

Deputy Fire Marshals Adam Tutor and Damon Price, and William Wittenbrook, legal counsel for 44 

the State Fire Marshal’s Office from the Attorney General’s Office.  Wells was not present at the 45 

hearing; however, he was given proper notice of the hearing. 46 

III. Findings of the Review Board 47 

A. Whether to overturn the decision of SFMO that a violation of VSFPC Section 48 
901.6.1 Standards exists. 49 

 50 
SFMO, through legal counsel, argued that the building generator, which operates the fire 51 

alarm panel and other life safety features during power failure/outage, and several pull stations for 52 

the fire protection system in the building had been removed causing multiple “trouble” codes to 53 

appear on the fire alarm system panel.  SFMO further argued that the removal of the generator 54 

eliminated the functionality of the fire alarm system and other life safety features during power 55 

failure/outage. SFMO argued that upon reinspection, after the 30-day timeframe given to perform 56 

the necessary repairs, the cited violations had not been abated. SFMO also argued that in 57 

accordance with the SFPC all fire protection systems must be maintained in accordance with the 58 

original approval and installation.  SFMO also argued that the required permits for the work 59 
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performed on the fire protection system had not been acquired; therefore, SFMO notified the local 60 

building official of the work performed.         61 

The Review Board found that a violation of VSFPC Section 901.6.1 Standards existed  62 

because the alarm system was not being properly maintained in accordance with the manner in 63 

which the alarm system was approved and installed based on the evidence provided showing the 64 

alarm system condition to be “trouble” which had not been corrected. 65 

IV. Conclusion66 

The appeal having been given due regard, and for the reasons set out herein, the Review 67 

Board orders as follows: 68 

A. Whether to overturn the decision of SFMO that a violation of VSFPC Section69 
901.6.1 Standards exists. 70 

71 
The decision of the SMFO a violation of VSFPC Section 901.6.1 Standards existed is 72 

upheld because the alarm system was not being properly maintained in accordance with the manner 73 

in which the alarm system was approved and installed based on the evidence provided showing 74 

the alarm system condition to be “trouble” which had not been corrected. 75 

76 

______________________________________________________ 77 
  Chair, State Building Code Technical Review Board 78 

79 
80 

Date entered _____February 19, 2026__________ 81 
82 
83 
84 

As required by VCC 119.9: “As provided by Rule 2A:2 of the Supreme Court of Virginia, 85 

you have thirty (30) days from the date of service (the date you actually received this decision or 86 

the date it was mailed to you, whichever occurred first) within which to appeal this decision by 87 
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filing a Notice of Appeal with W. Travis Luter, Sr., Secretary of the Review Board.  In the event 88 

that this decision is served on you by mail, three (3) days are added to that period.” 89 

 As required by Rule 2A:2(C): “Any party appealing from a regulation or case decision 90 

shall file with the agency secretary, within 30 days after adoption of the regulation or after service 91 

of the final order in the case decision, a notice of appeal signed by the appealing party or that 92 

party's counsel. With respect to appeal from a regulation, the date of adoption or readoption shall 93 

be the date of publication in the Register of Regulations.  In the event that a case decision is 94 

required by § 2.2-4023 or by any other provision of law to be served by mail upon a party, 3 days 95 

shall be added to the 30-day period for that party. Service under this Rule shall be sufficient if sent 96 

by registered or certified mail to the party's last address known to the agency.” See Rule 2A:2(A) 97 

of the Rules of the Supreme Court of Virginia. 98 
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